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ORDER JO SHOW CA gc 
bated October 3 F976 (pp. 3a-ka)) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA and 
ROBERT RAGONE, Special Agent, 
Internal Revenue Service, ORDER TO SHOW CAUSE 
Petitioners, 


Fe iO 
MANUFACTURERS & TRADERS BANK NG -¥ 
(formerly FIRST EMPIRE BANK- ; 

NEW YORK) and JAMES A. KYPRIOS, 


' Vice President, International 


Banking, Manufacturers & 
Traders Bank, 
Respondents. 


Upon the petition, the exhibit attached thereto, 
the affidavits of Special Agent Robert Ragone and Special 
Agent Robert Grant, Internal Revenue Service, and upon the 
motion of Robert B. Fiske, Jr., United States Attorney for 
the Southern District of New York, it is 

ORDERED that the Manufacturers & Traders Bank 
{formerly First Empire Bank-New York) and James A. Kyprios, 
Vice President, International Banking, Manufacturers & 
Traders Bank, appear before Pte AME oh of the 
United States District Court for the Southern District of 
New York, in Room 35 " United States Courthouse, 
Foley Square, New York, New York, on the 3 day of 

Ontn\uc » 2976, at 4.30 o'clock in 
the attic noon, or as poor thereafter as counsel can be 
heaw to show cause why they should not be compelled to obey 


the Internal Revenue Service summons served upon them on 


ha 


| February 10, 1976; and it is further 


ORDERED that service of a copy of this Order, 


together with the petition, exhibit and affidavits thereto 
upon the Nanufacturers & Traders Bank (formerly First 
Empire Sbank-New York) and James A, Kyprios, Vice-President, 
International Banking, Manufacturers & Traders Bank, on or 
before ‘eo Oo) » 1976, shall be’ 
deemed good and sufficient service hereof; and it is further | 
) ORDERED that the Manufacturers & Traders Bank 


(formerly First Empire Bank-New York) and James A. Kyprios, 


' 
e 


V' ce-President, International Banking, Manufacturers & 

Traders Bank, shall file a written response to the petition 
| 
| 


within 3 days after service of the petition upon then, 


October > 5 be7e, 


| /s| Wiw in “| hensas Dutt | 


-UNITED STATES DISTRICT JUDGE’? 


Dated: New York, New York 


Sa 


~~ 


PETITION TO ENFORCE INTERNAL REVENUE SERVICE SUMMONS 
(Dated October 4, 1976) (pp. Sa-12a) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ED ee Oe Se OP OE DO OD ED OD GO ote wD GD OU OE EP EM UE OF Om Oe OD OF aD OD oP em ow a on x 
UNITED STATES OF AMERICA and 
ROBERT RAGONE, Special Agent, th PETITION TO ENFORCE 
Internal Revenue Service, INTERNAL REVENUE 

Petitioners, : 

76 Civ. 
Vo ‘ 

MANUFACTURERS & TRADERS BANK 
(formerly FIRST EMPIRE BANK- | 
NEW YORK) and JAMES A. KYPRIOS, 
Vice President, International | 
Banking, Manufacturers & Traders | 
Bank, : | 

Respondents. ; 
em re ae 0 Ow OD OO OD OO OE OO OS Oe Ge Ge OS OE Oe OO me Ow a GS ee ER A OD ee oe a ew oe me DD x 


The United States of America and Special Agent 


Robert Ragone, Internal Revenu:; Service, by their attorney, 


Robert B. Fiske, Jr., United States Attorney for the 


Southern District of New York, for their petition, state 


upon information and belief: 


1,  Whde de 5 oroczeding brought under the 


authority of Sections 7402(b) — 760+(a) of the Internal 


Revenue Code of 195%, 26 U.S.C. 55 7402 (b) and 7604 (a), 


: ®, 
‘ : yes i Seal 
6a 
to enforce judically an Internal Revenue Service summons. | 


New York, and is authorized to issue Internal Revenue 


—— eton 


| 
\ 
| 
i 
| 
{ 
! 
| 
| 
| 
{ 
| 


Service summonses under the authority of Section 7602 of 
ma the Internal Revenue Code of 1954, 26 U.S.C. § 7602, 2nd 


Treasury Regulation §301.7602-1, 26 C.F.R. §301.7602-1. 


: | frag PS ah 


3. The respondent, Manufacturers & Traders Bank 
(formerly First Empire Bank-New York), is a New York 
corporation engaged in the banking business, with offices 


at 654 Madison Avenue, New York, New York, within the 


| 

| 

| 

| 

| 

jurisdiction of this Court. The respondent, Jeves A. 

Kyprios, is Vice President, International Banking, of the | 

¢ Manufacturers & Traders Bank (formerly First Empire Bank- | 

| New York), also with offices at 654 Madison Avenue, New ue! 
New York, within the jurisdiction of this Court. 

4. The petitioner, Special Agent Robert Ragone, 


is assisting in a joint civil-crimina. investication being 


‘conducted into the federal income tax liabilities of Allan 


H. Applestein, 130 Casuarina Concourse, Coral Gablcs, 


Ja 


Florida, and of entities in which he has an interest, for 
the calendar years 1971, 1972, 1973 aud 1974. This 
investigation is more fully described in the affidavit 

of Special Agent Robert Grant, Internal Revenue Service, 
attached hereto and incorporated herein as part of this 


application. 


5. The taxpayer, Allan H. Applestein, and legal 
entities in which he has an interest have conducted financtal 
transactions with the respondent, Manufacturers & Traders 
/ Bank (formerly First Empire Bank-New York). The respondent, | 
Manufacturers & Traders Bark, has books , records and papers | 
relating to these transactions and has employees and eee 
with knowledge of these books, records and papers, all of | 
which relate to the tax liabilities under investigation by | 
the Internal Revenue Service, as described in paragraph 4, | 
above. | 

6. On Yebruary 10, 1976, a summons was issued by 
the petitioner, Special Agent Robert Ragone, directing the 
respondents, Manufacturers & Traders Bank and James A. Kypric 


Vice President, International Banking, Manufacturers & Trader 


8a 


Bank, to appear before the petitioner, Special Agent, Robert 
Ragone, on February 25, 1976, at 10:00 a.m., to testify and 
to produce for examination certain books, records and papers, 
all as set forch in the attached affidavit and summons. An 
attested copy of the summons was personally served upon the 
respondents, Manufacturers & Traders Bank and James A. . 
Kyprios, Vice President, International Banking, Manufacturers 
& Traders Bank, by the petitioner, Special Agent Robert 
Ragone, on February 10, 1976, by handing it to the 
respondent, James A. Kyprios, Vice President, International 
Banking. The summons issued to the respondents, Manufacturers 
& Traders Bank and James A. Kyprios, Vice as 


International Banking, Manufacturers & Traders Bank, is 


attached to the affidavit of Robert Ragone as Exhibit 1 


thereto and incorporated herein by reference. 

7. Pursuant to requests made by and discussions 
had with respondents and their counsel, the petitioner, 
Special Agent Rocert Ragone, consented to a series of 
extensions of time for the respondents tc comply with the 


summons, the last of which extensions expired on March 29, 


9a 


1976. On that date, the petitioner, Special Agent Robert 
Ragone, was contacted by counsel for the respondents and 


informed that respondents would not comply with the Internal 


| 


Revenue Service Summons because of a restraining order 
issued against respondents in an action entitled Allan H. | 
Applestein ve M & T Bank, a/k/a, Manufacturers & Traders 
Bank, 76 Civ. 1443 (CMM) (S.D.N.Y.), assigned to the Hon. | 
: Charles M, Metzner. a) 

a, in response to the summons issued to them and 
described in paragraph 6 hereof, respondents failed to 
appear on March a7; 1976, or on any date thereafter, 

Je. The testimony and records sought by the summons 
issued to the respondents, Manufacturers & Traders Bank and 
James A. Kyprios, Vice-President, International Banking, are; 
not already in the possession of the Internal Revenue Ser- 
vice, with the possible exception of Forms 1099 (Item 3 of 


the summons) which may have been filed Ly the respondents 


10, The testimony and documents sought may be 


| 
with the Internal Reveuue service. 


" relevant to the determination of the feaeral cax liubilities : 
of the taxpayer, Allan H. Applestein, and of entities in 


which he has an interest, for the years 1971, 1972, 1973 


10a 


oe eee P | 
and 1974, and it is therefore important that the respondents, 


Manufacturers & Traders Bank and James A, Kyprios, Vice- 


President, International Banking, tianufacturers & Traders 
Bank, be required to testify and to produce the records 
demanded. 

LL». Mo recommendation has been made by the District 


Director or by Special Agent Grant concerning criminal 


| 

prosecution vel non of Allan H. Applestein and the Ny? 

and entities in which he has an interest. ay 
WHEREFORE, the petitioners respectfully pray: 


1. That this Court enter an order directing the 


respondents, Manufactvrers & Traders Bank (formerly First | 
Empire Bank-New York) and James A. Kyprios, Vice President, | 
| 


International Banking, Manufacturers & Traders Bank, to show 


cause, if any they have, why they should not comply with and 
obey the aforementioned summons and each and avery seeereees 


thereof. 


2. That the Court enter an order directing the 


respondents, Manufacturers & Traders Bank (formerly First 


Empire Bank-New York) and James A. Xypr.os, Vice President, 
. eae 


International Banking, Manufacturers & Traders Bank, to 


lla 


obey the aforementioned summons and each and every vemabraen 
thereof, and ordering their attendance and testimony and the 
production of the books, records and papers as required and 

called for by the terms of the pinkie before Special Agent 


Robert Ragone, or any proper officer of the Internal Revenue 


: H 
Service, at such time and place as may hereafter be fixed by 


Special Agent Robert Ragone, or any proper officer of the 
Internal Revenue Service. 


3. That the United States recover its costs in 


maintaining this action. 


4. That the Court render such other and further 


relief as is just and proper. 


Dated: New York, New York 
October © 4 , 1976. 


ROBERT B. FISKE, JR. 

United Sates Attorney for the 
Southern District of New York 
Attozney for Petitioners 


KE ae STAUFFER 
Assistant United States Attorney 
One St. Andrews Plaza, N.Y: 10007 
Tel.: (212) 791-9076 
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VERIFICATION 

: ) 
' County Or EL YORK &s.; 
“SOUTHERN DIS™'RICT OF NEW YORK ) 

KENT T. STAUFFER, being duly sworn, deposes and 
| says that he is an Assistant United States Attorney for the 
Southern District of New York, and as such has charge of 
l the above entitled action; that he has read the foregoing 
| Petition to Enforce Internal Revenue Service Summons’ and 
oe the contents thereof, and that the same is true of his 
|| own knowledge, except as to those matters herein stated to 
ibe alleged on information and belief and that as to those 
imatters he believes it to be true. 
That the sources of deponent's information and 


! 
| the grounds of his belief are official records and files of 


ithe United States, and conversations with government officials 


That the reason this verification is made by 


| 
! 


deponent and not by the United States of America is that the 


jUnited States of America is a corporation sovereign. 


Sworn to before me this 


ath day_of Octuver, 1976. T. STAUFFER 


| men pat United States Attorney | 


aes 


| 
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AFFIDAVIT OF ROBERT RAGONE IN SUPPORT OF THE PETITION 
(Sworn to October 4, 1976) (pp. 13a-17a) 


| i | 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
AF AE AS OS OD ME SO OO OP SD Oe OO Oe ee om ae ee Oe Oe oe a ww te we ee 2 00 mw oe we SL 


UNITED STATES OF AMERICA and 
ROBERT RAGONE, Special Agent, : AFFIDAVIT OF 


Internal Revenue Service, ROBERT RAGONE 
Petitioners, 76 Civ. 
1 pera : a 


MANUFACTURERS & TRADERS BANK 

(formerly FIRST EMPIRE BANK- : 

NEW YORK) and JAMES A. KYTRIOS, : é 
Vice President, International 

Banking, Manufacturers & Taders 

Bank, : 


Respondents. 


ee LE OS OD Ot UN Ok Re Oe oD me Om Ge GD Se ome Mh Sr ae ene ee GD me Gm) we Om) a ee we oe cP 4 
STATE OF NEW YORK é ) 
COUNTY OF NEW YORK ; $ 88.42 
CITY OF NEW YORK Pca 


ROBERT RAGONE, a petitioner herein, being duly 
sworn, deposes and says: 
1. I ama duly commissioned Special Agent of 


the Intelligence Division of the Internal Revenue Service 


with post of duty in New York, New York under the District 


Director of Internal Revenue, Manhattan District. I make 


| 
| 


l4a 


this affidavit in support of the petition to enforce an 
Internal Revenue Service summons, and I base this affidavit 
on my personal knowledge and on the files and records of 
the Internal Revenue Service. 

2. In my Capacity as a Special Agent I was 
assigned to assist in a joint investigation of the federal 


tax liabilities of Allan H. Applestein, 130 Casuarina 
: | 


Concourse, Coral Gables, Florida, for the ca‘endar years 
1971, 1972, 1973 and 1974. This joint investigation is 


being conducted by agents in the Miami, Florida, office of 


the Internal Revenue Service and is more fully described in 
a 


the affidavit of Robert Grant, submitted in support of the 


! 


petition. 


| 
by Special Agent Robert Grant, who is participating in a 


| 
‘3. On the basis of information supplied to me | 


joint investigation of Allan H. Applestein and legal entitie 
“in which he has an interest, I have reason to believe that 
bootaateis and the entitites in which he has an interest 
hues engaged in financial transactions with the Nancbunmibata 


& Traders Bank (tormerly First Empire Bank - New York), 


lSa 


654 Madison Avenue, New York, New York. On information ad 
belief, the books, records and papers pertaining to these 
transactions and the testimony of officers and employees 
concerning these transactions may be relevant to the investig 
tion of the federal tax liabilities of Allan H. Applestein 
for the years 1971 through 1974. | 
4. Pursuant to such investigation and in 
accordance with Sections 7602 and 7603 of tha Internal 
Revenue Cody of 1954, 26 U.S.C. §§7602 and 7603, a summons, 
Treasury Form 2039, was served upon the Manufacturers & 
Traders Bank (formerly First Empire Bank-New York) and 
James A. Kyprios, Vice President, International Banking, 
of Manufacturers & Traders Ban«, on abe ee39. 1976, by 
my personally handing an attested copy to the respondent, 
James A. Kyprios, Vice President of the Manufactureres & 
Traders Bank. That summons, which is attached as Exhibit 
iy to this affidavit and made a part hereof, erect the 


Manufacturers & Traders Bank (formerly First crake Bank- 


| New York), to appear before me on February 25, 1976, at 
2 


| 10:00 a.m., at the Internal Revenue Service Intelligence 


16a 


Division, 120 Church Street, New York, New York, then and 
there to give testimony and to produce books, records and 
papers relating to the federal tax liabilities of Allan 
5. Thereafter, I received a series of requests 
for extensions of time for the respondents to comply with 


the summons. These fequests were received from officers of 


the Manufacturers & Tradexs Bank and from its counsel. I 


i 
H. Applestein for the years 1971, 1972, 1973 and 1974. 
| 


agreed to three such extensions, finally setting respondents’. 
time for compliance at 10:90 a.m. on March 29, 1976. On | 
that date, I was informed by counsel for Manufacturers & : 
Traders Bank that the bank was unable to comply with the 
simmons because of a restraining order entered in an action | 
eatitied Allan H. Appiestein v. M& T Bank, a/k/a, 
Manufacturers & Traders Bank, 76 Civ. 1443 (CMM) (S.DiN.Y.). | 
: 6. The respondents failed to appear before me : 
as directed by the summons sigue to them, and such failure 
has continued to the date of this affidavit. 


7. Upon information and belief, the testimony 


and books, xecords and papers sought: by the summons issued 


to the Manufacturers & Traders Bank and James A. Kyprios, 
Vice President, International Banking, are not already in 
the possession of the Internal Reverue Service (with the 
possible exception of Forms 1099) and no se clieailaedel Gin 


. for prosecution of this taxpayer has been made by the IRS 
District Director, either to the United States Departmant 
of Justice or otherwise. 


8. No previous application for the relief sought 


herein has been made. 


Pan, Jas 
io XP bo sea WS 


“ ROBERT RAGONE, Special Agent 
Intelligence—Division 
Internal Revenue Service 


i] 
| 
| Sworn to before me this 


Epes 
me of October 1976. 


Queens Co a 
Expires March 30, od 


a 


_ Inthe matter of the tax liability of 


EXHIBIT 1 = SUMMONS ANNEXED TO FOREGOING AFFIDAVIT 


(pp. JES -19a) 
font 2058 Summons 


Capea ol that 
prev. 2-749 
he 


18a 


Internal Revenue Se 


Allan H. Applestein 
Coral Gables, Florida 


‘ 


Internal Revenue Districtof __ Manhattan 


Period(s) i971 through 1974, inclusive 


The Commissioner of Internal Revenue 


Manufacturers & Traders 


7 Formerly: First Empire BKank-New York 
° 


654 Madison Avenue 
At New York, New York 


You are hereby summoned and required to appear before testimony relating to the %7¥ '~oility or the collection of 
the tax liability of the above named parson for the pen- 


od(3) designated and to bring with you and produce for 
Special ent Robert Ragone examination the following books, records, and papers at 


an ofncer of the Internal Revenue Service. to give the place and time hereinafter set forth: 


Greetings: 


1. Docix ents concerning any and all transactions between First Empire Bank-New York 
and the following: 

a) Allan H. Applestein 

b) Little Judy Industries 

c) Master Capital Corporation 

d) Diatomite Corporation Of Americs 

e) Coffeeville Packing Company, Inc. 

£) W& H Management International, Ltd. SS 

g) Freezer Warehouses ee 

2) ALL documents ‘ewicaceak certificates of deposit to any ot the above tides: 

3) ALL 1099's or documents showing a record of interest payments made or discounts 
received by the above entities. 

4) Documents concerning any account that the above named individual has an interest i 
in, control of, or signatory withdrawals rights over. 


Place andtime forappearance: Internal Revenue Service, Intelligence Division - 20th Floor 


at 120 Church Street, New York, New York is Receptionist 
onthe Jove oe a 25thow) dayol  bebruary 00 49) 260 gp) O00) o'clock) A.-M. 


Failure to comply with this summons will render you liable to proceed- commissioner or magistrate to enforce obediencs ta the raquirements 
ings in the distinct court of the United States or before a United States — of this summons, and to punish default or disobedience. 


Issued under authority of the Interiial Revenue Code y 
10th day of _February 19 _76 


this 


Original Coe C. 


(estan CLUBS SCAU ETO 
Signature Robert” Regone 
Zo%- 3 bas 


V4 iat 2038 (Rew, 2-74) 


oe 


mere fee | meee: + oo em pom ye «fF Owe w + one ee ed a el ela eece wel ai 


I 


{ Certificate of Service of Summons 


(Pursuant to Section 7603, Internal Revenue Cade) ; : 


fee 


certify that | served the summons shown re 
On the front of this form on: is 


ent 
y 
How lhanded an attested copy cf the summons to 
the person to whom it was directed, 
Summons in tees 

a Was 

Served 

Ut _ Heftan attested copy of the summons with the | 
a “. “s° fotlowing person at the iasi and usual place of 
ve 5 + = = + - abode of the person to whom it was directed ) 


Sec.7603 ane ha es ne | Ae | 
Service of Summons 


A summons issued under section (420(e)(2), 
G421(f}(2). 6424(d)(2), 6427(9j{2). or 7602 shali be 
served by the Secretary or his deiegate. by an 
atrasted copy delivered in hand to the person to 
whom it is directed. or left at his last and usual 
place of abode: and the certificate of sevice 
Signed by the person serving the Summons shall 
be evidence of the facts it states on the hearing 
of an application for the enforcement of the nen : 
Summons. Vinen the summons requires the pro- . : : 
duction of books, papers, records, or other data, 

it-shalt-be sufficient if such books, papers, 

. records, or other data are descrioed with reason- 

able certainty. 


j) BEST COPY AVALABLE | ES 


> Cl 
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AFFIDAVIT OF ROBERT C. GRANT (Sworn to September 24, 1976) 
(pp. 20a-24a) 


ae cee 


UNITED STATES DISTRICT COURT i 
_ SOUTHERN DISTRICT OF NEW YORK : -. bere ae 


Sry <m cee oe Om Ore en oe me om re a oe ee Gee em ome ee eu A et emo ane MD Men Ot a COED SO meee Cee eon em Se xX 
! 


UNITED STATES OF AMERICA end 
ROBERT RAGONE, Special Agent 


hd 


Internal Revenue Service, : 
- | 
4 ' Fetitioners, : AFFIDAVIT OF 
: ' : ROBERT C. GRANT 
“v= : 
ay | 76 Civ. 
—~\ MANUFACTURERS & TRADERS BANK : 
(formerly FIRST SMPIRE BANK- 
NEW YORK) and JAMES A. KYPRIOS, : 
Vice President, International 
Banking, Manufacturers & Traders : 
Bank, 


Respondents. 


STATE OF FLORIDA ) 
COUNTY OF DADE 7Ss.: 
CITY OF MIAMI ) 


ROBERT C. GRANT, being duly sworn, deposes and 


says: 


l. I ame duly co:missioned special agent of the 


Intelligence Division of the Internal Revenue Service with 


post of duty in Miami, Florida, and performing my duties 


under the District Director of Internal Revenue, Jac™sonville, 


Florida. 


2. I am presently conducting a joint investigation 


2la 


into the federal tax liabilities of Allan H. Applestein and . 
various companies and entities with which he is affiliated. 
In this investigation, I have succeeded to the duties and 
responsibilities of Special Agent Richard Jaffe of this 
office, and I make this affidavit based on personal knowledge 
-and on the files and records or the investigation now in my 
custody. 
3. The Internal Revenue Service branch office at 
Miami, Florida, has been conducting its joint Livestigation 
of Allan H. Applestein and various legal entities in which 
he has an interest since May, 1975. The investigavion 
originally focused on federal income tax liabilities for the 


years 1971, 1972, and 1973. and it was subseauer.tly expanded 


ede) include the year 1974 with respect to the Allan H. ea 
Foundation Trust. 

| ae The joint investigation was initially handled 
by Revenue Agent Milton Billig of the Audit Division and 
Special Agent Richard E. Jaffe of the Intelligence Division, 
| Miami, Florida. 4 

5. 'At the time he entered this investigation, 
Special Agent Jaffe notified the taxpayer of the existence 


of an tnvestigation to determine if any criminal violations 


4 
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of the tax laws have been committed. Such notices are 
routinely sent by this office when Special Agent enters an 
investigation, whether or not pursuant to a joint investigation. 
Canies of letters to Allan H. Applestein from Special Agent 
Jaffe, dated June 3, 1975, and June 9, 1975, are attached 
hereto and incorporated herein respectively as Exhibits "A" 


and "5". 


6. The files and records of the investigation 


indicate that Allan H. Applestein and companies and entities 
in which he has an interest or with which he is affiliated 
have cénducted financial transactions with the respondent, 
‘Manufacturers & Traders Bank (formerly First Empire Bank - 
New York). Based on this information, the Internal Revenue 
Service has reason to believe that Manufacturers & Trade.. 
Bank has bocks, records, and papers relating to these trans- 
actions and that the Bank has employees and officers with 
knowledge of these books, records and papers. 

7. By letter dated January 9, 1976, Special Agent 
Jaffe requested the District Director of the Internal Revenue 
Service at New York to cause a summons to be issued directing 
“the Manufacturers & Traders Bank to produce records and 
testimony of officers and employees relative to the investi- 
gation of Applestein. We were later notified that the 


summons had been issued but not complied with. 


| 
' 


8. The Internal Revenue Service seeks to have 
this, summons enforced because the documents and testimony 

. sought may be relevant to a determination of the federal tax 
liability of Applestein and the companies and entities ie 
which he has an interest. i 

9. With respect to the audit. portion of the _ 

investigation, the District Director, in memorandums dated 
November 25,1975 and August 25, 1976, requested the Audit 
Division to take no civil assessment action or enforcement 
action in the cases subject to the joint investigation until 
the Intelligence Division has completed its investigation 
and made a recommendation concerning prosecution. Asa 
consequence, I am now the primary responsible agent, with 
the cooperation of assigned Revenue Agents of the Audit 
Division, for the joint investigation. Upon completion of 

my aspects of the investigation, a determination of whether 

or on criminal prosecution should be recommended wiil be 
made. As yet, however, I nave made no recommendation 
whether or not to institute criminal proceedings to the 
District Director of the Internal Revenue Service and no 


such recommendation has been made to the Department of 


Justice. 


~ 
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10. I do not expect to be able to make a final 
recommendation concerning criminal prosecution, one way or 
the cther, for many months, pending receipt of information 
pursuant to a number of — for information which are 
still outstanding. If no criminal prosecution is recommended, 
the Audit Division will continue its active investigation 
using, among other things, the information developed by me 
and other agents in the Intelligence Division. Im any 
event, the infurmation developed by the Intelligence Division 
will be used by the Audit Division for their use in examina- 


tions to determine the correct tax liability of the taxpayer 
and entities involved. My present investigation is of 
particular a to the Audit Division in the determination 
and computation of civil fraud penalties which may be 
peed against the taxsvayevs under the Internal Revenue 


Code. 


Sworn to before me this \ 
nil Tay of September, 1976. * Se ee 2 ae a 
; Ee C. GRANT, Special Agent 


Intelligence Division 
ltl ee Internal Revenue Service 


Notary Public 


NOTARY Pustic STATE OF 
MY COMMISSION Ex 
80ND THey GENERAL | 


FLORIDA ar LARGE 


NS. UNCERWRiTER, 
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ORDER TO SHOW CAUSE WITH STAYS 

(Dated October 15, 1976) (pp.25a=-26a) 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA and ROBERT 
RAGONE, Special Agent, Internal Revenue 
Service, 


Petitioners, 
~V~ 
MANUFACTURERS & TRADERS BANK (formerly 
| FIRST EMPIRE BANK - NEW YORK) and JAMES A. 
' KYPRIOS, Vice President, International 


Banking, Manufacturers & Traders Bank, 


Respondents. 


ORDER TO SHOW CAUSE 43 )-t, fay \s 
Upon reading and filing the annexed Affidavit of 

'| KENNETH N. MILLER, ESQ., sworn to on October 14, 1976; the Answer 
| of proposed Intervenor, ALLAN H. APPLESTEIN; and sufficient 


reason appearing therefor, 1+ ' S Va tp ae 
Mick Cpt es. : 
4 LO EEF, Petitioners and Respondents herein show cause before 


Ls. 
, this Court, in Room 35 of the Federal Courthouse, Foley Square, 


| a“ 3 - my 
i New York, on October 20, 1976, at 4-80 o'clock in the afternoon 


ot that day, or as soon thereafter as counsel can be heard, why 
swe Order should not be made and entered herein: (1), Granting 
wore H. Applestein's (Applestein) application to intervene in 
, this proceeding; (2), Permanently enjoining the Commissioner of 


“ Internal Revenue, his agents, servants and/or employees from 


26a 


enforcing a summons heretofore served by him on Respondent, 


i 
| 
| 
| 
MANUFACTURERS & TRADERS BANK (Bank), whieh summ seeks | 
| 


production of Applestein's personal records as well as the records | 
of corporations with which Applestein is affiliated; and, (3), 
Permanently enjoining Respondent Bank from complying with the 
terms of the aforementioned summons served upon it by the Office 
: of the Commissioner of Internal Revenue; and it is further 
ORDERED, that pending the heeetns and determination of 
Applestein's application, Respondent, Commissioner of Internal 
Revenue, his agents, servants and/or employees, is enjoined, 
| stayed and rescrained from enforcing the aforementioned summons 
served by him on Respondent Bank; and it is further 
ORDERED, that pending the hearing and determination of 
| Applestein's application, Respondent Bank, its agents, servants 
|| and/or employees be and they are hereby enjoined, stayed and 
| restrained from complying with the aforementioned summons served 
| upon Respondent Bank by the Office of Respondent Commissioner of 
| Internal Revenue; and it is further 
ORDERED, that service of a copy of this order, together 
with the papers upon which it was granted, personally nae the 
BY Wat die 2S are 


1 Pantene hereto, Yon er before ae o'clock P.M. on ce Muay of 
\-3d 


i | October, 1976, be deemed good and sufficient service. 


Say t ye icy at & of Ch a ele s 
U.o.0.0. 
Ot t ee al pe 


ii 
} AFFIDAVIT OF KENNETH N. MILLER © 27a | 
H (Sworn to October 15, 1976) (pp. 27a-34a) — 
UNITED STATES DISTRICT COURT 

; SOUTHERN DISTRICT OF NEW YORK 

Mm ttt tt tr ta ne ee ee ee ee ee ees x 


UNITED STATES OF AMERICA and ROBERT 

.RAGONE, Special Agent, Internal Revenue Civ. No. 
Service, M8-85 

i Petitioners, 

i =Ve 

| MANUFACTURERS & TRADERS BANK (formerly 

|, FIRST EMPIRE BANK - NEW YORK) and JAMES 
iA. KYPRIOS, Vice President, Internacional 
"Banking, Manufacturers & Traders Bank, 


Hl Respondents. 


i AFFIDAVIT 
; ey 
| 

/STATE OF NEW YORK : 

I : $s: 

|, COUNTY OF NEW YORK: 


{i 


1. I am asscciated with BALLON, STOLL & ITZLER, attorneys 


| 
i 
| 
! 
ithis action. I am fully familiar with all facts and circumstances 
i 
| 


ee ae ee ee ee a re os ee x 

i 

i! 

if 

it KENNETH N. MILLER, being duly sworn, deposes and says: 
hereinafter set forth and submit this Affidavit because the 
il! 
iproposed intervenor, Applestein, is a resident of the State of 


i 
Florida and, given the immediacy of the application being sub- 


i 2 2 
mitted, it is not possible to obtain an executed Affidavit from 


''Applestein. I submit this Affidavit in support of Applestein's 


' 


i 


Civil Procedure, permitting him to intervene in this action; (b) 


| 
! 

| | ‘ 
leoatdeexiun, for an (rder: (a) Pursuant tc Rule 24 of the Rules of | Ee 


: 28a 


| Permanently restraining petitioner herein, the Commissioner of 


# 


| Internal Revenue (Commissioner) from enforcing compliance with a 
., Samons issued by him to respondent, Manufacturers & Traders Bank 
| ant), requiring the nroduction of Applestein's personal 


“record as well as the records of corporations with which 
I '‘Applestein is affiliated; and, (c) Peraaientty 2njoining <espondent:' 
lea from complying with the terms of the aforementioned Sumnons 

i 

| (Exhibit ge ee 
f 2. The basis for the within Application, more fully sec | 


' 


i 
| 
{ 
| 
Tt 
| 
i 
ij 


'' €orth in the Intervenor's Answer, (Exhibit "B'), is that the : 
w1ternal Revenue Service Summons (IRS Summons) has been issued in ! 
. bad faith and has been used for an improper purpose. Specifically, ' 
| the Summons was issued to obtain evidence solely for use in 
ll ordeal tat proceedings against Applesteir. 
- 3. The IRS Summons was Served upon the Bank on or about 
ice 245, 1976. Shortly thereafter, the Bank notified 
Applestein of receipt of the Summons. 
: 4. Applestein, a resident of Miami, Florida, contacted 
I 
| CUNNINGHAM & WEINSTEIN, ESQS., Miami, Florida. Philip Weinstein 


| (Weinstein) of Cucntiniae & Weinstein, Esqs. communicated with 
| 


|Special Agent, Robert Ragone. Weinstein was advised that the IRS 


 eecieoecs had been issued at the request of IRS Special Agents 


| 


| 


conducting a criminal investigation in Miami, Florida. Weinstein 


29a 


was unequivocally told that the investigation was "strictly 


| 


i : | 
: 5. . On June 3, 1975 and on June 9, 1975, Notices were 


;eriminal". 


it 


sent to Applestein by one Richard E. Jaffee, a Special Agent, 
i Intelligence Division in Florida, advising Applestein that an 


investigation was under way to determine whe ther criminal 


i 
fF 
|: 
ip 
1 
i 


Iwiotations of the tax laws had bcen committed by Applestein or by 


f 
' 


I ene Allan H. Applestein Foundation Trust (Trust). Copies of these 
if 
Notices are annexed hereto as Exhibits "'C" and "'D". 


i 6. Neither document makes any reference to an examination 


ji Lor the p-~pose of ascertaining the Civil Tax Liability of 
“applestein or anyone else. In point of fact, prior to and in or 

avout September 1974 the Internal Revenue Service (IRS) conducted 
ond closed a civil audit of Applestein's tax returns for the years 


}1971, 1972 and 1973. During the audit, Applestein was told that 


| 
ne criminal or fraud investigation was being conducted in con- 


|} junction therewith. 


| 7. On the basis of this information, and in view of the 


‘ 


imumexous decisions interpreting Section 7602 of the Internal 
1 
i 
Revenue Code, holding that the power to issue summonses for the 


| 
| 


e xamination of books, papers and records may not be exercised in 


pad faith or for an improper purpose, Weinstein contacted 


representatives of the Bank. Specifically, Andrew Quale, Esq. 


30a 


' (Quale) of the firm of Coudert Bros., counsel to the Bank, was 


, contacted and requested to restrain their client from complying 


, with the IRS Summons based upon Applestein's contention that the 
+; IRS Summons was issued in bad faith and was an improper exercise 


of authority by the Commissioner. 


8. Quale indicated that it was not possible to make a 


| determination at that point and that he would investigate the 


matter further. Applestein then retained Ballon, Stoll & Itzler, 
Ik on mueeday: March 23, 1976, who communicated with Quale to 

| determine whether he would, as requested, refuse to comply with 
the IRS Summons. Applestein intended to intervene and object to 
| the IRS Summons, in the enforcement proceedings, which would, as 
ie matter of course, be commenced pursuant to Section 7604 of the 


i) Internal Revenue Code. 


9. Quale advised Ballon, Stoll & Itzler, that he was 


il still investigating and consulting with members of his firm; and 


gt was not until 4:00 o'clock P.M. on Wednesday, March 24, 1976, 


' that Quale advised Ballon, Stoll & Itzler that a determination 


| 


1 


| 
| 


Hi 


’ 


IRS Summons, and that the Bank 
‘would turn over all of tke records requested by the IRS Summons 
on the morning of March 26, 1976, the date to which the IRS 
| Summons had been adjourned at the Bank's request. Thereafter, 


‘Ballon, Stoll & Itzler, by Order to Show Cause, sought an 


3la 
|' application temporarily and preliminarily enjoining the Bank from 
1. complying with the IRS Summons. This application was heard before 
!' Honorable Charles M. Metzner on March 30, 1976, and after ne 
' by Applestein's counsel to which there was no opposition, 
|i applestein's application was granted. . 


: 10. The United States, through IRS Special Agents, 


| Robert Ragone (Ragone) and Robert Grant (Grant) has now filed a 


| petition against the Bank, pursuant to Sections 7402(b) and 


! 


| 7604(a) of the Internal Revenue Code of 1954, 26 USC Sections 


1 
i 
" 


| 7402(b) and 7604(a), to enforce the precise IRS Summons which was 


i 


li che subject of Applestein's prior application. The Commissioner 
| seeks to characterize the Summons as being in furtherance of a 
| joint civil-criminal investigation and therefore completely 
'| proper and issued in good faith. As heretofore stated, such 
| characterization is completely falacious and without merit. 
11. The Commissioner, in support of the claim that this 
i ds a joint civil-criminal investigation, states that, as of the 
'| present time, no recommendation bine been made by the District i 
| Director or by Special Agent Grant concerning criminal prosecution || 
ll of Applestein. This statement is not determinative in view of 
| recent decisions which point out that whether a criminal prosecuti 


recommended is not conclusory of whether a 
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; Summons has been issued in good faith. The true nature of this 
| "Joint investigation" is readily discerned from the statement 

| made by Special Agent Grant in Paragraph 9 of his Affidavit in 
|, Support of Petitioner's Application wherein he states "with 

|| respect to the audit portion of the investigation, the District 


|| Director, in memorandums dated November 25, 1975 and August 25, 


i 1976,requested the Audit Division to take no civil assessment 

' action or enforcement action in the case as subject to the joint 
 Gnvestigation until the Intelligence Division has completed its 

| investigation and made a recommendation concerning the prosecution", 
12. Since the IRS completed a long and extensive civil 


' audit of Applestein in September, 1974, any attempt by petitioners 


to disguise this purely criminal investigation, which was 
| commenced a few months after the close of the civil audit, is 
patently absurd and an offense to the intelligence of this Court. 


13. Quale has advised deponent that the Bank will not 


il because the Bank's position is merely that of a stakeholder. 
14. Applestein's interest in the documents and records 


iwhich the IRS Summons encompasses is so apparent and important 


' 
| 
\ 
| 
| 
: 
| oppose the Petitioner's application to enforce the IRS Summons | 
| 


| that disposition of the Petition without his intervention, as a 


| party, will deny him the basic right to protect that interest. At 


| 
"the very least, Applestein, to adequately protect so precious 2 


right, is entitled to discovery proceedings to ascertain the modus ' 
operandi of the pending matter. Whether the IRS investigation is 
civil or criminal in nature is not susceptible of summary 
resolution upon affidavits. Applestein is at an extreme dis-. 
advantage unless he is accorded full and unfettered discovery to 
ascertain the true nature and purpose of the afb rementioned summons. 
| The testimony of the IRS Agents (Jaffee and Grant) particularly 
; involved with the matters, is invaluable to a determination upon 
an open record. Applestein is entitled to at least this. 
15. Applestein claims privilege under the United States 
Constitution, which privilege protects against the compulsory 
| production of books and records in the manner presently sought 
by tne Government. 
16. If the Petition is granted, and the Summons enforced 
against respondent Bank, without permitting Applestein the 


| opportunity to assert the constitutional privilege against an 


| 
| 
| 


| unreasonable search, and to argue the underlying facts giving 


HM 
i 
i rise to this privilege, Applestein's rights will have been 


| 


H trampled as though they were non-existent, for the issue of the 


'| propriety of the IRS Summons will be academic, as all documents 


will already have been delivered to the IRS. 


i 17. The public policy of our country, in favor of 


‘allowing a taxpayer to intervene in an IRS summons enforcement 


| 
|! 
\ 
' 
i 
i 
i 


proceeding, is so great that it has been codified in the Tax 
Reform Law of 1976. The Act, effective January 1, 1977, snk 
a taxpayer, similarily situated as Applestein, an absolute right 
to intervene in a proceeding such as that pending before the 
Court. To deny Applestein's application would be an abuse of 
discretion and contrary to the public policy of our country as 
above indicated. 


WHEREFORE, I respectfully request chis Court to permit 


, Applestein to intervene in this proceeding and for such other and 


| 
| 


| 


| 
| 


further relief as this Court may deem just and proper. 


a ee 7. 
Se a eee 
Kenneth N. Miller ; 


Sworn to before me this 


a 
(97 day of October, ,1976 
S 
SAMN MEISSEL 
NOTARY PUULIC, Stute of New York 
_No. 41-4609867 
Qualified in Queens County 
Comn ission E.pi :s M ron 30, 1979 


EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 


“a 


Seceiak A = SUMMONS 
PEERS HONS) 


14 liability of 
He Aga oatrin 


_ Coolea. 


inclusi veo 


iAdison Avenus 
Yor, tlew Yorls 


You a2 haceby summoned and required to appear b2fore 


Special Ageat Robert Ragone 


an cificar ofta 12 Internal Raves nue Service, ta give 

Deere oes oncerning any and all tr 
and £OlLlowing = 
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b}T 

c) 

da} 

e) 
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of appearance: 
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ad time { Y 


2 


t. 7 


et, ew York, Yew York 


25th February :10 76 


cemeneers 


day of _ 


b somaly wiih this summons will rendar you liable to procead- 
© district court of tha United States or b2fure a United States 


under 2uinority of the Internal Revenue Code 


10th Febrnary 


day of 


sted Cooy 


Signature 


“ate crak Revenua Service, Tatel! 


net Sastt te . 
ssi a Fame s ® 


uae “fe 
Rev 


Ne ay fe Sfrue es 


Le Oe ne 


testimony relating to the tax liability or the collaction of 
the tax liability of the above named person for the pare 
o3{s) designated and to bring with you and pioduce for 
examination the following books, records, and papers al 
the place and time hereinatier sat larth: 


transactions between First Exoire Bank-New Yorle. 


3 


ration OF America 
acking Compaay, Inc. 
—en ec International, , Ltd. 


Aloe es, 


jeence Division — = 20th ‘Floor 
“Recaptionist’ 


1 
CY .~ nef /- cat 


poem 15118. o'clock —4. .M. 


at 


commissioner or magistrata to enforce obedience ta the requirements 
of this summons, and !o punish dafaull or disobedience. 


EXHIBIT B - INTERVENOR'S ANSWER 
(pp. 36a~'ba) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA and 
ROBERT RAGONE, Special Agent, 
Internal Revenue Service, 
Petitioners, INTERVENOR'S 
ANSWER 
-against- 


MANUFACTURERS & TRADERS BANK 
(formerly FIRST EMPIRE BANK- 
NEW YORK) and JAMES A. KYPRIOS, 
Vice President, Inte at onal 
Banking, Manufacture. Traders 


Respondents. 


Proposed Intervenor, ALLEN H. APPLESTEIN, by his 


attorneys, BALLON, STOLL & ITZLER, responding to Petitioners' 
Petition, insofar as practical, alleges as follows: 

1. APPLESTEIN is a resident of the State of Florida. 

2. ROBERT RAGONE (''Ragone'') is a Special Agent of the 
Internal Revenue Service ("IRS'), employed in New York City. 

3. Upon information and belief, pespondent, MANUFACTURER 
& TRADERS BANK (''Bank"'), is a banking corporation with its prin- 


cheat place of business located within the jurisdiction of this 


Court. 
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4. This action arises under Acts of Congress providing 
for internal revenue and more specifically Sections 7602, 7603, 
7604 and 7605, Title 16 U.S.C. 

5. Jurisdiction of this court is based upon the pro- 
visions of Title 28 U.S.C. Section 1339. 

6. Prior to September, 1974, agents of the IRS conducted 
a civil audit of APPLESTEIN'S tax returns for the years 1971, 
197Z and 19/3. 

7. During the course of audit, APPLESTEIN was told by 
the Revenue Agent in charge of the audit that no criminal or 
fraud investigation was being conducted simultaneously with the 
civil audic. 

8. The audit was completed and finally closed by the 
IRS in September, 1974. 

9. Thereafter, and on or about June 3, 1975, RICHARD E, 


JAFFEE (''Jaffee"), a Special IRS Agent, by letter to APPLESTEIN 


(Exhibit "A'') that he had been assigned to determine if any 


criminal violations of the tax laws had been committed with re- 
spect to APPLESTEIN'S filing of personal income tax returns for 
1971 through 1973. 

10. On or about June 9, 1975, Jaffee again wrote to 


APPLESTEIN (Exhibit ''B'') and advised that an investigation would 
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also be conducted to ascertain possible criminal law violations 
with respect to the operation of the Allan H. Applestein Found- 
ation Trust ¢€"Trose'). 

11. APPLESTEIN and various companies with which he is 
affiliated, maintain accounts with respondent Bank. 

12. On or about February 10, 1976, the IRS served a 
Summons upon Respondent (Exhibit "C''), requiring the production 
of certain of the Bank's records relating to APPLESTEIN and 
various companies with which APPLESTEIN is affiliated. 


13. The summons seeks records for the years 1971 through 


14. Upon learning of the summons from the Bank, APPLE- 
STEIN'S Florida counsel, Philip Weinsteix ("Weinstein"), communi- 


cated with Petitioner Ragone, who had issued the summons, to in- 


quire about its purpose. 
15. Ragone advised that the summons had been issued in 
aid of a criminal investigation being conducted by the IRS office 


in Florida and that the investigation was "strictly criminal" in 


i: nature. 


16. Weinstein thereupon contacted respondent, advised him 
| of the foregoing facts, and requested that respondent not honor 


" the summons because it was obviously intended solely for the 


39a 


improperly issued and constituted an abuse of Statutory authority 


| 

i 

{ 

| 

| 

| t 

| 

Purpose of obtaining evidence in a criminal investigation, was i 
| 

| 

| 


by the IRS, 
17. Respondent has advised that it will not oppose | 
petitioners action to enforce this Summons notwithstanding we 
STEITN'S request. 

18. Based upon the foregoing, it is apparent that the 
Summons is being used by IRS solely for the purpose of procuring 
evidence in connection with a criminal investigation. Such a 
use is completely unauthorized and the summons is invalid. 

19. Unless petitioners are enjoined from enforcing the 
summons, APPLESTEIN will be irreparably damaged. 

20. Plaintiff has no adequate remedy at law. 

WHEREFORE, APPLESTEIN prays for judgment as follows: 

1) That the summons served by petitioners upon respondent 
Bank be declared null and void and of no force and effect; 

2) That petitioners be forever enjoined from enforcing 
compliance with the aforesaid summons ; | 

3) That respondents forever be enjoined from complying 
with the aforesaid summons ; 

4) That petitioners be forever enjoined from utilizing 


Summonses to obtain information sought in contemplation of crimin-+ 
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al proceedings against APPLESTEIN; and 
5) for such other and further relief as the Court may 


deem just and proper. 


Dated: New York, New York 
October 14, 1976 
BALLON, STOLL & ITZLER 
Attorneys for Intervenor 
Office and P. 0. Address 
1180 Avenue of the Americas 
New York, New York 10036 
(212) 575-7900 


sv 
ae 
, a 
in f 4, 
ca ee 


By = 
A Memb 
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EXHIBIT C = NOTICE TO ALLAN H. APPELSTEIN FROM RICHARD E, 
1975 


JAFFE DATEG JUNE 3, 


’ 4 
: [\-. oo od tnt f ce 
be? Ope | ‘ts7ou os A c ee 


re. quae (t., 


aw tee bet awe GS wh & 8 ete 


+ Im tegly cefet tar 
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June 3, 1975 909 :REJ 


Mr. Allan H. Applestein 
130 Casuarina Concourse 
Coral Gables, Florida 33143 


Dear Mr. Applestein: 


‘his is to inform you that the undersigned Special Agent has been assigned 
to determine if any criminal violations of the tax laws have been comnilted 
by you in connection with the filing of your personal income tax returns 
for the ycars 1971 through 1973, inclusive. 


¢ 
Richard E 
Special 


EXHIBIT 0 - NOTICE TO ALLAN H. APPLESTEIN FROM RICHARD E. 
JAFFE DATED JUNE 9, 1975 


al 
Intelligence Division, Room 90 


° 
seers elpiey O™ ele ee tomy 
Cr ne a, es hy 


t Ineeply refer vo: 


June 9, 1975... 1 909:REJ__ 


Mr. Allan H. Applestein 
130 Casuarina Concourse 
Coral Gables, Florida 33143 


Dear Mr. Applestein: 


This is to advise you that in addition to the Intelligence Division's 
investigation of your 1971 through 1973 Federal income tax returns, 

we will also conduct an investigation to determine if any criminal 
violations of the tax laws have occurred in connection with the operation 
of the Allan H. Applestein Foundation Trust. 


truly yotirs 


" fey 
. fe Pas 


Speci 1 Agefit 


| BEST COPY AVAILABLE 


2 A OL NE YT RENNER RNR NReS RCRA 


INTERVENOR'S ANSWER (Dated October 14, 1976) 


(Omitted here but printed at p. 


EXHIBITS ANNEXED TO FOREGOING INTERVENOR'S ANSWER 
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EXHIBIT A = LETTER TO ALLAN H. APPLESTEIN FROM RICHARD E. JAFFE 
DATED JUNE 3, 1975 


(Omitted here but printed at p. 4la) 


4Sa 


EXHIBIT B ~ LETTER TO ALLAN H. APPLESTEIN FROM RICHARD E. JAFFE 
DATED JUNE 9, 1975 


(Omitted here but printed at p. 42a) 
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EXHIBIT C = SUMMONS 


(Omitted here but printed at p. 35a) 
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AFFIDAVIT OF PHILIP T. WEINSTEIN (SWORN TO OCTOBER 71, 1976) 


UNITED S'TATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF 
NEW YORK 
CIVIL ACTION 
ALLAN H. APPLESTEIN, PILE NO. 76-CiVY 2443 
Plaintiff, Judge Metzner 


Vs. 


M & fT BANK, a/k/a 
MANUFACTURERS AND TRADERS BANK, 


Defendant, 


i le ln tl al 


Se Me ts At Se ad 


STATE OF FLORIDA 


ss 


COUNTY OF DADE 


BEFORE ME, the undersigned authority, personally appeared 


PHILIP T. WEINSTEIN, who being by me first. duly sworn, deposes and 


1) I am an attorney at law, having offices at 812 Ainsley 


Building, Miami, Florida 33132, duly licensed to practice in all 
the courts of the State of Florida, the United States Court of Ap- 
peal for the Fifth Circuit, the United States Tax Court and the 


Supreme Court of the United States. 


2) Your affiant is one of the attorneys for Allan H. Apple- 
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stein, in connection with a current criminal investigation of his 
income taxes being conducted by the Intelligence Division of the 
Internal Revenue Service, at Miami, Florida, and other places. 

3) During the course of his investigation of this case, your 
Affiant has learned that the said case was "jacketed" on May 1975, 
was given the criminal N® 59-75-0209, and was assigned case .level 
Yating “V", which is the highest possible rating, and a factor 
rating total of 39 out of a possible maximum of 45. 

4) Sometime during the first week of March 1976, your Affiant 


received a copy of the Internal Revenue Summons, whose enforcement 


is sought in this action. 


5) On March 17, 1976, I called the office of the Intelligence 


Division in New York (telephone number 212-264-3787) and asked to 


Speak to Agent Robert Ragone, who had issued the Summons. I spoke 
to a man who identified himself as Robert Ragone, I identified my- 
self, and I also identified my associate, Alan L. Weisberg, who was 
on the extension. I stated that I represented Allan H. Apple- 
stein, and that I wanted to have some information about the investi- 
gation and especially the Summons. Mr. Ragone stated that he did 
not know if he should be talking to us and I assured him that we 

had previously submitted formal power of attorney and would supply 


him with a copy if he wanted it. I asked Mr. Ragone what the case 
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was about and he said that it was a criminal investigation arising 
out of Miami, that he had little knowledge of the facts and "aid 
not want any knowledge", and that he was only acting to get the 
documents for the investigators in Miami. I said, well, is this a 
criminal or civil investigation? He answered: “strictly criminal”. 
At that point Mc. Weisberg, who was on the extension, asked him if 


it was "a strictly criminal case arrising out of Miami" and he said 


that it was. Mr. Ragone's demeanor during the remainder of the con- 


versation indicated that he was surprised that we even asked the 
question, and that it was obvious that it was a criminal case. 

6) Early in the course of his representation (June 1975), your 
Affiant interviewed a possible witness who had previously been inter- 
viewed by Special Agent Richard Jaffe, of Miami, Florida. That witness 
quoted Mr. Jaffee as having said during the course of the interview 
that we [the Intelligence Division] have been after Allan Applestein 


§ 


for many years and we finally got him now. 


(SEAL) 


Notary Public, Stat 
biy commission expires Mar. 15, 


AFFIDAVIT OF ALAN L. WEISBERG SWORN TO OCTOBER 21, 1976 WITH 52a 
AFFIDAVIT OF PHILIP T, WEINSTEIN ATTACHED  (pp.52a-Sha) 


ONITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF 
NEW YORK 

CIVIL ACTION 

FILE NO. 76-ClV 1443 


Judge Metzner 


RANK, a/k/a 
U“ACTURERS AND ‘TRADERS 


Defenda 


Saja aie 


* FLORIDA) 


ec 
ve 


undersigned authority, personally appeared 
WEISBERG, who being by me first duly sworn, deposes and 

1) I am an attorney at law, having offices at 812 Ainsley 
Ruilding, Miami, Florida 33132, duly licensed to practice in all 
the courts of the State of Florida, the United States Court of 
Aopeal for the Fifth Circuit, and the United States Tax Court. 

2) Your affiant is one of the attorneys for Allan H. Apole- 
stein, in connection with a current criminal investigation of his 
income taxes being conducted by the Intelligence Division of the 
Internal Revenue Service, at Miami, Florida, and other places. 

3) I have read the Affidavit of Philip T. Weinstein; a copy 
of which is attached hereto and made a part hereof and do hereby 
affirm the contents thereof with the exception of paragraph 6 for 
which I have no personal knowledge. 


FURTHER’ AFFIANT SAYETH NOT. 


es (SEAL) 


ALAN L. ie 


bo See 
SWORN to and scribed before me, at Miami, State and county 


je 


atorasaid, this 2 eae day of October, 


UNITED STATES DISTRICT CouPT 
FOR THE SOUTHERN DISTRICT OF 
NEW YORK 


CIVIL ACTION 


FILE NO. 76-CIV 1443 


J udge Mekgner 


T BANK, a/k/a 
1UPACTURERS AND TRADERS 


Defendant, 


Ov’ FLORIDA) 


OF DARL 


BEFORE ME, 12 undersigned authority, personally appeared 
PHILIP 'T. WEINSTEIN, © being by me first duly sworn, deposes and 


says: 


1) I aman attorney at law, naving offices at 812 Ainsley 


Building, Miami, Florida 33132, duly licensed to practice in all 


the courts of the State of Florida, the United States Court of Ap- 


peal for the Fifth Circuit, the United States Tax Court and the 


Supreme Court of the United States. 
2) Your affiant is one of the attorneys for Allan H. Apole- 


stein, in connection with a current criminal investigation of his 


income taxes being conducted by the Intelligence Division of the 


Internal Revenue Secvice, at Miami, Florida, and other places. 


3) During the course of his investigation of this case, your 


Affiant has learned that the said case was "jacketed" on May 1975, 


was given the criminal N° 59-75-0209, and was assigned case level 


rating "V", which is the highest possible rating, and a factor 
rating total of 39 out of a possible maximum of 45. 


4) Sometime during the first week of March 1976, your Affiant 


received a copy of the Internal Revenue Summons, whose enforcement 


is sought in this action. 


4 


Sha 

5) On March 17, 1976, I called the office of the Intelligence 
Division in New York (telephone number 212-264-3787) and asked to 
speak to Agent Robert Ragonc, who had issued the Summons. spoke 
to a man who identified himself as Robert Ragone, I identified my- 
self, and I also identified my associate, Alan L. Weisberg, who was 
on the extension. I stated that I represented Allan H. Apple- 
stein, and that I wanted to have some information about the investi- 
gation and especially the Summons. Mr. Ragone stated that he did 
not know if he should be talking to us and I assured him that we 

previously submitled formal power of attorney and would snupoly 
with a copy if he wanted it. I asked Mr. Ragone what the case 
about and he said that it was a criminal investigation arising 
of Miami, that he had little knowledge of the facts and “did 
want any knowledge", and that he was only acting to get the 
documents for the investigators in Miami. I said, well, is this a 
criminal or civil investigation? He answered: "strictly criminal". 
At that point Mr. Weisberg, who was on the extension, askéd him if 
it was “a strictly criminal case arrising out of Miami" and he said 
that it was. Mr. Ragone's demeanor during the remainder of the con- 
versation indicated that he was surprised that we even asked the 
question, and that it was obvious that it was a criminal case. 

6) Early in the course of his representation (June 1975), your 
AffFiant interviewed a possible witness who had previously been inter- 
viewed by Special Agent Richard Jaffe, of Miami, Florida. That witness 
quoted Mr. Jaffee as having said during the course of the interview 
that we [the Intelligence Division] have been after Allan Applestein 
for many years and we finally got him now. 


FURTHER AFPFIANT SAYETH NOT. 


Sworn to and subscribed ni 5s ma, at Miami, State and County 


gf j ii 
aforesaid, thie a day a a lassie 1976. 


4 shale 


ets. } Sb 


Notary Public, Statret Fi mre jaraa 
My commission capes Mar. 45, 33/3 


EES a pat TA a 


AFFIDAVIT OF JAMES R, KAUFMAN SWORN TO OCTOBER 20. 
(pp. 55a-56a) 7 / 
APFIDAN If 


xr 


OF FLORIDA} 
INTY OF DADE ) 


BEFORE ME appeared JAMES R. KAUFHAN whose address is 3373 Poinciana 
Avenuc, Coconut Grove, Florida who being First duly sworn, deposes and says: 

1. [am a Certified Public Accountant, a partner in the firm 
of Kaufman and Rossin, Certified Public Accountants whose 
address is 2699 South Bayshore Drive, Miami, Florida. 
Our firm represented, in a professional capacity, Allan 
H. Applestcin during a civil audit of his income tax 
liability for the calendar years 1971, 1972 and 1973. 
In connection with the aforementioned examination, I had 
occasion to work with Internal Revenue Agent Milton Billig 
beginning oa September 12, 1974 and continuing intermittent- 
ly until April 7, 1975. During this period, Agent Billig 
worked primarily in our firm's office. During the audit 
we proviced Agent Billig with all informacion in our 
possession which he requested including workpapers and 
bank records. 
On December 14, 1974 Agent Billig obtained from our firm 
copies of Certificates of Deposit from First Empire Bank 
of New York in the names of Master Capital Corp., Little 
Judy Industries, and Freezer Warehouse, Inc. 
On April 7, 1975 Agent Billig indicated that he had com- 
pleted his field work and that upon the preparation of his 
report that he would meet with me to review his proposals. 
On June 1, 1976, I saw Agent Billig on the street in 
Coconut Grove, Florida and inquired as to the status of 
Mr. Applestein's examination. He said he was very busy on 


other matters and would not have a report on Mr. Applestein's 


Cane soy. ft recall bie statement was "it would be a while." 


SE RCE SNS acer le 
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7. Based upon my experience in tax practice it was my 


impression that Mr. Billig had completed the investi- 


gative phase of the examination on April 7, 1975, 


FURTHER AFFIANT SAYETH NAUGHT. 


SWORN TO AND SUBSCRIBED before me this 22nd day of October, 1976, at Miami, 


. rT : bran 
Dade County, Florida. | ee Te 
NOTARY PUMIC STATE OF TORIDA AT Lancy iy 2a ae ree oy LA Stina = . 
_ OMY COMMISSION EXPIRES ALG. 5 1929 DAs , 


Je fk Cetin 


SEMEL INS UNOLRWRI IER “~Kotary Public, State of SS at Large 


220 SHAY ¢ 


AFFIDAVIT OF RICHARD E, JAFFE IN RESPONSE TO ALLEGATIONS OF 
PHILIP T. WEINSTEIN SiWORN TO OCTOBER 28, 1976 
UN{TED STATES DISTRICT COURT pps ZAP eee) 
SOUTHERN DISTRICT OF NEW YORK 


SRT RAGONE, Special Agent, 
Int Service, 
AFVIDAVIT OF 
RICHARD E. JAFFER 
“Ve : 1-8-85 (CMM) 


Petitioners, 


MANUFACTURERS & TRADERS BANK 
(formerly FIRST EMPIRE BANK- 

NEW YORK) and JAMES A. KYPRIOS, 
Vice President, International 
Banking, Manufacturers & Traders 


Respondents. 


STATE OF FLORIDA 
COUNTY OF ‘ADE 
CITY OF Milam 
RICHARD E. JAFFE, being duly sworn, deposes and says: 


1. I ama duly zommissiongd Special Agent of the 


Intelligence Division of the Internal Revenue Service, 


with a post of duty in Miami, Florida, and performing my 
duties under the District Director of Internal Revenue, 
Jacksonville, Florida. 

2. From May, 1975, ‘sntil about February, 1976, 1 
was avsigred to the j investigation of the federal tax 
liabilities of Allan a. plestein and various companies 
and entities with which ue is affiliated. During the 
course of my work on this investigation, I worked with 
Revenue Agent Milton Billig of the Audit Division of 
the Internal Revenue Service. 

2, %I make this affidavit in response to allegations 
made by Philip T. Weins*¢itn in an affidavit submitted in 
this action. 

4, In particular, Mr. Weinstein asserts: 

"Barly in the course of his (Weinstein’s] 
representation (June 1975), your Affiant 
interviewed a possible witness who had 


previously been interviewed by Special Agent 
Richard Jaffe, of Miami, Florida. That witness 
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quoted Mr. Jaffee [sic] as having said 

during the course of the interview that we 
[the Intelligence Division] have been after 
Allan Applestein for many years and we finally 
got him now.” 


5. Even laying aside the obvious heresay contained in 
that allegation, Mr. Weinstein does not trouble to identify 
his source for this information. 

6. I can recall no such conversation sith anyone 3 
indeed, I can recall no conversation which could even be 
remotely construed to support such a statement. In June, 1975, 
I had just entered the joint investigation of Mr. Applestein. 


I was interviewing numerous witnesses in the initial phase 


of the investigation, and as a normal course of conduct I 
would have made no statements about the status of the 


present investigation; I most certainly would not have made 


* 


any statements about the character or supposed notoriety 


of any of the subjects of my investigation. a Pe 
vi 
a 


Sworn to before me this. ae = 
day of October, 1976. 


ae ve 
NY, Mee oe dn, Lf Lh Rope 
-" NOTARY PUBLIC 


S's Si*TE OF FLOA'DA a: LARGE 
‘ON ERPIRES OCTOBER 186, 1379 
Tres BMaYiARO CONDING = AGENCY 


tis Ty 
ae hagsce 
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SUPPLEMENTAL AFFIDAVIT OF ROBERT RAGONE (SWORN TO ; 59a 
NOVEMBER 1, 1976 ) (pp, 598-6 1a) 

UNITED STATES DISTRICT COURT | 

SOUTHERN DISTRICT OF NEW YORK 


hS:ee 
10-126 


jes) ais ee om emp at mee a mS ARR he | mis MR IRE SR x 
UNITED STATES OF AMERICA and 
ROZERT RAGONE, Special Agent, 
Incernal Revenue Service, 
Petitioners, : SUPPLEMENTAL 
AFFIDAVIT OF 
-v- ; ROBERT RAGONE 


M 8-85 


MANUFACTURERS & TRADERS BANK 
(formerly FIRST EMPIRE BANK- 
NEW YORK) and JAMES A. KYPRIOS, 
Vice President, International 
Banking, Manufacturers & 
Traders Bank, 


Respondents. 


—-— se et lm -_— me ome —-— = -_— = 


STATE OF NEW YORK 

COUNTY OF NEW YORK =: SS..: 

CITY OF NEW YORK ) 

ROBERT RAGONE, being duly sworn, deposes and says: 

1. I am one of the petitioners in this case, and 

I have previously submitted an affidavit in support of the 

petition, which affidavit was sworn to on October 4, 1976. 

I now reaffirm my testimony and statements made in that 

affidavic. 
2. make this affidavit in order to respond to 

statements made by Philip Weinstein in an affidavit 


submitted in this action. In his affidavit, Weinstein 


alleges: 


"On March 17, 1976, I called the office 
of the Intelligence Division in New York 
(telephone number 212-264-3787) and asked 
to speak to Agent Robert Ragone, who had 
issued the Summons. I spoke to a man who 
identified himself as Robert Ragone, I 
identified myself, and I also identified 
my associate, Alan L. Weisberg, who was 
on the extension. I stated that I 
represented Allan H. Applestein, and that 
T wanted to have some information about 
the investipation and especlally the 
Summons. Mr. Ragone stated that he did 
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not know if he should be talking to us 
and I assured him that we had previously 
submitted formal power of attorney and 
would supply him with a copy if he wanted 
it. 1 asked Mr. Ragone what the case 

was about and he said that it was a 
criminal investigation arising out of 
Miami, that he had little knowledge of 
the facts and ‘did not want any knowledge’, 
and that he was only acting to get the 
documents for the investigators in Miami. 
I said, well, is this a criminal or civil 
investigation? He answered: ‘strictly 
criminal’. At that point Mr. Weisberg, 
who was on the extension, asked him if it 
was ‘a strictly criminal case arising out 
of Miami' and he said that it was. Mr. 
Ragone's demeanor during the remainder 

of the conversation indicated that he was 
surprised that we even asked the question, 
and that it was obvious that it was a criminal 


case." 

3. I did receive a call on March 17, 1976 from a 
man who identified himself as Phil Weinstein and who stated 
that he was an attorney for Allan H. Applestein. I do not 
recall being informed that anyone else was participating in 
the call. Mr. Weinstein asked me why there was a summons 
issued to a New York bank in this case and why there was a 
current investigation pending concerning his client. I stat d 
quite simply that I did not know any of the details of the 
investigation and that I would not comment on it, except to 

the summons was issued at the request of Internal 
Revenue agents in Florida. In this respect, lir. Weinstein 
is correct when he states that I "had little knowledge of 
the facts and. . . was only acting to get the documents for 
the investigators in Miami." Mr. Weinstein next asked me 
what my title and functions were generally. I responded 
that I was a Special Agent of the Internal Revenue Service, 


attached to the Intelligence Division in New York City, and 


that my duties generally involved the investigation of 
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criminal violations, such as tax evasion, false statements, 
and failure to file tax returns. At that point, the 
conversation ended. 

4. At no time did I in any way characterize the 
investigation going on in Miami as either civil or criminal. 

5. Thereafter, following the entry of a temporary 
injunction, enjoining compliance by the respondent bank with 
the summons issued to it on February 10, 1976, I prepared a 
|report with respect to various occurrences related to the 


summons, including a summary of my conversation with 


Mr. Weinstein. This report was ultimately transmitted to 
the District Director of Internal Revenue in Jacksonville, 
Florida, by the Chief of the Intelligence Division of the 
Manhattan District of the Internal Revenue Service. A true 


copy of this report is annexed hereto as Exhibit "A". 


© girs 


Sworn to before me this 


Pl oven 
/<+-day of Seeewee, 1976. 


4] 


x "ial. 
5 4 
(iain So {ff COCK 


Notary Public 


PAULINE P. TROIA 
Notary Public. State of New York 
No. 31-4632381 
Qualified in New York County 
Commission Expires March 30, 1978 


EXHIBIT A - COPY OF REPORT TO INTERNAL REVENUE SERVICE ANNEXED 
TO FOREGOING AFFIDAVIT (pp. 62a-64a) 


Ssectal Ascent Robert Ragone = [DsAs9 
lindhattaa District 


ALLAN H. APPLESTER! 
Coral Gables, Florida 


59-7502909—<F. ColtAHe5725 


COLLATERAL RELLY - FINAL - To request of Special Agent RODERT GRANT, 
Jacksonville District, deted 1/29/76. 


Ga Februzry 10, 1976 a summons was issued to the Manufacturers & 
Traders Bank, formerly the First Bupire Benk Of New York, requesting 
documents concerning ALLAN H. APYLESTEIN and several businesses. 

The stmons was to be complied with on February 25, 1976. However, 
ELAINE BROWN en Assistant Vice President at Menvfacturers & Traders 
Bank phoned Special Agent RAGQNE prior to the February 25, 1974 date 
end asked for an extension to March 5, 1976, which was grentea during 
the phone conversation. Then on March 2, 1976 Special Agent RACOHE 
received a letter from ELAINE BROWN of Manufacturers & Traders Bank 
requesting an additional exteasion of twenty business days to asseable 
the requested documents. Special Agent RACONE then phoned Mrs BROOKS 
(still March 2, 1976) and disenssed the extezsion. During this 
conversation a new extension date was approved for March 26, 1976. 


Om March 17, 1976 at approximately 2100 PM, Special Ages® RAGONE 
received a pheme call from PHIL XZINSTEIN in Florica, who said he 
«2g an atterney for ALLAN H. APPLESTEIN. Nr. WEINSTEIN, wanted to 
know thy there was a summons issued on a Rew York City bank and why 
there is a current investigation pending concerning his client. 
Specizl Agent BAGONE indicated that he couldn’t discuss the case, 
but did tell Mr. WEINSTEIN that = request came in from Florida asking 
for documentation from the New York City bank. Mc. WEINSTED! then 
asked what Special Agent RACOWS’s title and frection vere. Special 
Agent RAGONE responded by stating that he was a Special Agent with 
the Internal Revenus Service, and imvestizated criminal violations 
such as tax evasion, false statements, and failure to file tax 
returns. After this phone call, Special Agent RACOUE notified the 
case agent in Florida of WEINSTEIN’S call. 


| BEST COPY AVAILABLE | 
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ECTOg S32 fo eoilec & 


sane? teat ta fist out of the rece ad 
i on Unrch 26, 1976. tics BROT fnciceted at this tins 
z fad 


1 Might exist because the bank had beea contacted by 
S attornsy, who stated that a court restraining; order wes being 
to stop the bank from issuing the requested documents to the 
nal Revenue Service. Yirs BROW, then said the berk's attorney vere 
cing on this problem and someone would coatact Special Agent RACONE 
cr in the day. That afternoon Special Agent BAGOWE received a call froc 
CUALE, Manufacturers & Traders Bank's attorney. Mr Q@IALE said that the 
quested material was ready to be subaitted to the Internal Revenue Service, 
2 that the bank would not resist the sucxsons unless APPLESTCIN'’S attorney 
esented the Manufecturers & Traders Bank with a court restraining order. 
wever, Me QUALE also added thet the Manufacturers & Traders Bank would 
en additional one to tio days extension on the summons compliance 
GUALE, said that the bank was in a legally enbarrassment position. 
If the bank subaits the requested data to the Internal Revenue Service 
then APPLESTED <ill sue the bank end if they don't submit the documents 
to the Intern:l Revemue Service, then the bank will heve to defend itself 
in a goverment court action. Special Agomt RAGONE then told Me QUALE that 
be had to discuss this situation with his superiors, and that he would be 
contacted the next day. Approximately five minutes after speaking tc If 
CUALE, Special Agent RAGONE received a phone call from Hr ROBSON. ROBSOL 
identified himself as ALLEN APPLESTERN’S New York attorney. He also re- 
quested a one day extersion on the summons compliance date. ROSSON, in- 
dicated that he could secure the reatrsining order in the time left on 
the sucssons compliance date, but it world case an undue burden. EOBSM™’ 
also pointed out that he's on ex-New York United States Attorney. &CSS0n, 
was then told by Special Agent RAGONE that he kad to diseuss this situation 


with his superiors. 


On Hereh 25, 1976, Special Agent RAGONE explained the legal probleas to %ir 
L. ZEIGLER of Regional Counsel at 26 Federal Plaza, New York, New York. 

Mt ZCIGLER consulted with other counsellors, and decided it was in the 
goverment's best interest to extend the stmmons compliance date one ad- 
diticnal day to March 25, 1976 at 10300 AM, Mr ZEIGLER then told Special 
Agent RAGOME to call the Hsnufecturers & Traders Bank and notify then of 
the edditdonal one dzy extension. Special Agent RAGONE in the presence of 
Mr ZIECLER then telephoned He QALE, the attorney for the Hanufacturers & 
Traders Bank and notified him ef the one day extension and also requested 
a letter from the bank stating that they ecknowledce the extension requested 
by the Manufacturers & Traders Pank. 
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On Harch 29, 1976, Special Asemt RACONE acquired from ltr QUALE at 200 Park 
Avenue, New York, New York, a copy of the restraining order that was issued 


He ZL LGhenN eld Special #jgent PGI 


woah 


gz trensferred [rea the Manhattea Recioasl 


& Reclonal Counsel's office for appropriate 


Robert Rasone 
P.TeS~ 264-3786 


Attackseontss 
1) Sucmons issued to the Manufacturers & Trader Bank 


2) A copy of the restraining order sexved on the Hanufacturers 

& Traders Bank 
3) A letter from Manufacturers & Traders Benk dated March 1, 1976 
4) A letter from Manufacturers & Treders Bank dated March 25, 1976 
5) A note concerning a telephone call with PHIL WEINSTETX 


A 


pproveds 
(slened) Willam L DePugh 


hillism J. DePugh 
Chief, Intelligence Division 
Menhattsn District | 


Pest Cffiece Box 558 
Chirch Street Station 
New York, New York 10008 
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AFFIDAVIT OF MILTON BILLIG IN RESPONSE TO ALLEGATIONS MADE BY 65a 
JAMES R, KAUFMAN SWORN TO OCTOBER 28, 1976 ga '9 
UNITED STATES DISTRICT COURT (pp.65a-67a) 
SOUTHERH DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA and 
ROBERT RAGONE, Special Agent, 
Internal Revenue Service, 


Petitioners, 


D 
sTON BILLIG 
ave 5 


MANUFACTURERS & TRADERS BANK 


YORK) and JAMES A... KYPRIOS, 
ice President, International 
anking, Manufacturers & Traders 


Respondents. 


STATE OF FLORIDA 
COUNTY OF DADe i684: 
CITY OF MIAMI 


MILTON BILLIG, being duly sworn, deposes and says: 


1. I am a duly commissioned Revenue Agent of the Audit 
Division of the Internal Revenue Service, with a post of duty 
in Miami, Florida, and performing my duties under the District 
Director of Internal Revenue, Jacksonville, Florida. 

2, I make the affidavit in response to several allegations 
made by James R. Kaufman in an affidavit submitted in this action. 
3. From September 10, 1974 until the present, I nave 
been involved in an investigation of the federal tax liabilities 

of Allan H. Applestein and various companies and entities in 
which he has an interest. Although this investigation began 

as a civil audit of the taxpayer, Applestein, it was expanded 

in May, 1975 into a joint investigation, encompassing both 

civil audit and criminal aspects of the taxpayer's affairs. 

From May 1975 until the present, I have worked jointly with 
Special Agents of the Intelligence Division, First Special 

&gent Richard Jaffe and later Special Agent Robert Grant. 

4. Mr. Kaufman asserts in his affidavit: 

"On April 7, 1975 Agent Billig indicated that he 
had completed his field work and that upon the 


preparation of his report that {sic] he would 
meet with me to review his proposals." 


Mr. Kaufman further asserts: 

"On June 1, 1976, I saw Agent Billig on the 
street in Coconut Grove, Florida and inquired 

as to the status of Mr. Anpnlestein's examina- 
tion. He said he was very busy on other matters 
and would not have a report of Mr. Applestein's 
case soon. I recall his statement was 'it would 
be a while'." 

6. From these allegations, Mr. Kaufman draws the 
conclusion that the investigative phase of the civil audit 
was completed on April 7, 1975. ‘This conclusion is entirely 
unwarranted. On the contrary, it was shortly after this date 
that the investigation which I had been conducting alone became 
a joint investigation, involving the Audit and Intelligence 
Divisions, a joint investigation which continues to Chis 
date. Thus, for example, information now being gathered 
bears directly upon and will be used by the Audit Division 
in considering the assertion of ,civil fraud penalties against 
taxpayers. In short, the audit portion of the joint investiga- 
. tion is still very much open. 

7. Accordingly, I also dispute the statement of one 
“Kenneth Miller, who has also submitted an affidavit in this 
case. Mr. Miller blithely states, under oath, that 
"In point of fact, prior to and in or about 
September 1974 the Internal Revenue Service (IRS) 
conducted and closed a civil audit of Applestein's 
tax returns for the years 1971, 1972, and 1973. 
During the audit, Applestein was told that no 
criminal or fraud investigation was being 
conducted in conjunction therewith." . 
8. To begin with, the affidavit of Mr. Kaufman directly 


contradicts the assertion of Mr. Miller, by showing that, 


at least until April of 1975, 1 was engaged in an audit of 


the taxpayer's records. More important, I have never closed 


-3- 


any part or portion of any phase of the joint investigation 
federal tax liabilities | stein and the 


comoanies and entities in which he has an interest. 


MILTON BILLIG 


he 


Sworn to before me this 
day of October, 1976. 
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EXPIRES CCTOSER 15, 1979 
LOSYUARD BONDING AGENCY 
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ORDER OF METZNER, U.S.D.J., DATED NOVEMBER 22, 1976 
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AAR COME, spéeclal Agom, 
Internal Revenue Jervics, ae 
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Petitioners, 


-agninst - Index Ho. HO-05 
(Caw) 
MANUPACTUTERS & TRACERS BANA 
(fsauerly PIAST GawIRe Bais -ilew 
YOaK) ond ISHS A. S¥PRIOS, Vice 
Presgiccat, Tnieasnitionel dnnilng, 
Manuracturery & Toadars Beric, 
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Respondants. 
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METZNEN, CO. J.: 

The court Is here soncerned with problems arising 
in comnection with the Lasuance anc judictal enforcement 
of an interm:1 revere swonons directed to someong other 
than tbe Iriivicuel texpeye:. 

Special Agent Jodext wgone, assisting in 9 joint 
ciyil-uriainal duvestlzetion being camducted into the federal 
inecone t2x lisbilitiss of Allaa H. Applestein and of entitles 
in which hs hee an intsrest, Lsauec 2 summons on February 1), 
1975 directing Memutaetumrs & Tradsrs Bank anc James A. 
Xyprica, Vice ial , to preducea for exmalnation certain 
beoks, vecords and papers concarning any transactions 
between ths Banie and Applestain and these business sntitias. 
Agent Mngane vas acting under the authority of 26 0.9.6. § 7602, Ry 
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thin cart granted jvglestein's 
ygplieeclon (taypsewolly ese peelinioasSily enjoining the 
Tend Iso... vonalying with the summora, sfter amzgument by 
Applastaln's counsel to which thar yaa no oppesiticn, 

Cn Cetooer 15, 1575, ts United States, oursuant 
ta 20 U,.4.c. $5 74020b) and 7504(a), flied 2 petition vith 
this cout for tha judicisl onforsesent of tha sucess 
dimscted 69 ti:nafecturses + Tentorea Bane and James A, 
Aygeica, View Presider ti3 petition waa supperted by 

affidevits of Syecial fevnats tobect Ragone and Robart Grant. 
Asdithoual affidavits ware 2iled on November 1, 1975 by 
Milton ULllis, Revenue Axsant of tha Audit Division of thea 
Inteimal 4 venuy Service, ax iichadti &. Juffsa, Speolal 
Agest <1 tor Ingelligenee ct ‘tesa articavi.ca are 
to tae arfact chat Intermil fevemus agents ase dandusctiag 
an active fol civil com crtalnal iuoveatization of Allen dL 
Appleatein ur: of compaiss ack sntitiog Ln waich hae has 

BA irteseac, 

in resgaige 6 ths sovermment'a order to show 
Ceus3, cha taxpayer, wissusat by .ulea 34, rocural arlea of 
Qivil Procedure, wilod 1. aptisn to intervens ia the envaree~ 
ment proveudi¢ngy. In the «sccompawying affidavits, aa 
allseeal that bae tatosai jwVenle =4unta wow cullcy or 
bad folth Lin saaurtioag that thoy vwose vouducting a joint 
lnovestloatison and that thu: sole cursosa of the investigation 
was for oriminal prosecutian, 
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S spollestion to permit hin to intare 
Yone iu tits «utLon ta dentea, Ths suntans hers is 
dinscted toa. third party with respect to whom no 
satablished Logal privilege, such as that of attorney 
pnd clicnt, exists, snd hos to do with records in which 
the texonyer hes no oropriatary interest, Tonaldaon vy. 


United 3tates, 400 U.S. 517 (1971); United states v. 


\,_ DL. Euposnic 2: Co, Ltd., 525 2d 9, 17 (2d Cir. 1975). 
section 1205 of the 1975 Tax Reform Act cited by the 


texpryer, Goes mot apply to summonses iesued tn 19745, 
Soverrment's petition to compel Manufroturers 

& Traders Zenk and Janes A. Kyprios, Vise Prasiuant, to 

obay uns iaternmal revenue summons Ls srented, There hag 

been no resorimantstion for criminal prosecution, The 

summons hares is part af nn investigetion that 1s likely 

£3 leed-to civil Liability aa well es ortminal prosecutian 

The sfficrvits are insufficlent to support allegations that 

the summons wes issued in oad faith. Under 24 0,3,0. 

3 7602, on Internal revere summans may be taaued in aid 

of an investisation if it {s tasued in good felth and 


pricr to © revommencation for uriminel soroseoution. 


Donaldson, su pm et ah 
So ordered, 


Dated: Neste Yar, N. Y. a 
Navember 22, 1976 - . CHARLES M. METZNER 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA and ROBERT Index No. M8-85 
RAGONE, Special Agent, Internal Revenu2 ____ (CMM) 
Service, 


Petitioners, a NOTICE 
OF 
-against- APPEAL 
MANUFACTURERS & TRADERS BANK (formerly 
FIRST EMPIRE BANK-NEW YORK) and JAMES 
A. KYPRIOS, Vice President, International 
Banking, Manufacturers & Traders Bank, 


Respondents. 


NOTICE is hereby given that ALLAN H. APPLESTEIN, 


proposed intervener, hereby appeals to the United States Court 


of Appeals for the Second Circuit from the Order denying his 
Application to Intervene herein and granting the Government's 
Petition to enfcree the Internal Revenue Summons directed to 
Manufacturers & Traders Bank and James A. Kyprios, Vice 
President, entered in this action on the 22nd day of November, 


1976. 


Dated: New York, New York 
November 26, 1976. 


BALLON, STOLL & ITZLER 
Attorneys for Proposed 
Intervener, Allan H. Applestei 


“oy ‘ o wo ge re fo 
CLA We die 
A Member of the Firm vy 
1180 Avenue of the Anericas 
New York, New York 10036 
(712) 975-7900 


A 202 Affidavit of Personal Service of Papers , LUTZ APPELLATE PRINTERS, INC. 


APPELLATE DIVISION 
SECOND DEPARTMENT 


TT re m 
UNITED STATES OF AMERICA and ROBERT RAGO Index No 
Speaciai Agent, internal Revenue Servic, 

Petitioners-Appellees, 


- agains! - Affidavit of Personal Service 
MANUFACTURES & TRADERS BANK, (formerly Firs 
Empire Bank-N.Y.) and JAMES A, KYPRIOS, Vice 
President, International Banking, Manufacturers & 


Traders Bank, Respondents. , 
ALLAN H, APPLESTEIN, Pp 


On Appeal from the U.S. Dist. Court, So. Dist. of N.Y. 


STATE OF NEW YORK, COUNTY OF NEW YORK. 


1, Reuben A. Shearer being duly sworn, 
depose and say that deponent is not a Party to the action, is over 18 years of age and resides at 
211 West 144th Street, New York. New York 10030 


That on the "%th day of January/977 at 1 8t. Andrews Plaza 
New York, N.Y. 10007 


deponent served the annexed LY upon 
x C Mr. Robert Fiske 


U. 8. Attorney-So. Dist. 


the in this action by delivering ut true copy thereof to said individual 
_ personally. Deponent knew the person so served to be the person mentioned and described in said 


papers as the herein, 


Reuben Shearer 


Sworn to before me, this [th 


day of January, 19 77 


commission 


